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the New York October 15th, 
under the title Mortgage Millions wiped 
out decision that may ruin hundreds 
eastern financial institutions,” appeared the 
following 


Kan., Oct. 14, 1889.—A rather 
startling financial disclosure has been made 
Southwestern Kansas shrewd attorney 
living that region, which promises cost 
the loan companies interested Western 
mortgage loans millions dollars. was 
common practice pre-emption days 
for the pre-emptors arrange for loans 
their claims prior final proof, enable 
them pay the government and many 
cases furnish them with the bare necessi- 
ties life. With three years crop failures 
difficult even raise the semi-annual 
payments interest. 

There stipulation most mortgages 
this character that failure take the in- 
terest coupons regularly sufficient cause for 
foreclosure. this deplorable condition 
frontier claim holder finds himself 
this fall. cold winter predicted, and 
the farmer has scant food and clothing, 
fuel, prospect foreclosure mortgage 


New York, November 15, 1889. 
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No. 


and earthly means staying the proceed- 
ing and when done without home, 
without money, and far from work and places 
where relief can obtained. 

John Hillyer, settler one the 
newest and most drought afflicted counties, 
found himself the distressing position de- 
scribed above, and employed attorney 
defend him. like many others, had 
made the contract for his loan, and, indeed, 
had the papers all drawn before his final 
proof was made. According the rulings 
several judges and the findings the courts 
the transaction was illegal, and the note and 
mortgage both illegal and the case was de- 
cided Judge Botkin, the district court 
Stevens county. 

The decision the case was 
the settlers the great Southwest. The 
attorney and his assistants have been called 
and have been engaged defend over 200 
settlers situated like positions. 

Some loan companies have proven them- 
selves, through their agents, veritable Shy- 
locks. Instead dating the mortgage when 
the final proof was made, dated back all 
the way from one six months. 

This prearrangement for loans was gen- 
eral and the mortgage universal that 
the drought affected districts, where the in- 
terest cannot raised, there will end 
litigation. was not only the pre-emptor 
who mortgages, but many instances 
homestead was also taken and committed. 
That is, after six months residence the gov- 
ernment price per acre was paid 
and final proof was made. this the 
mortgage was almost inevitable. 


This also appeared other Eastern papers 
and caused considerable excitement and 
alarm among investors interested Western 
farm mortgages. Hoisington Bank Re- 
porter, Kansas City, its issue Nov- 
ember published interview with Judge 
Botkin Liberal, Kan., who rendered the 
decision, from which the real point decided 
will appear. The judge 

did not decide that mortgage given 
pre-emptor homesteader, prior re- 
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ceipt the final receipt, was illegal 
and void. That question was not raised. 
The question before was this: ‘The de- 
fendant entered into with the loan 
company six days before making final proof 
which agreed mortgage his pre-emp- 
tion claim. The plaintiff advanced more than 
$200 Defendant after final 
proof refused execute the mortgage, and 
suit was brought compel specific perform- 
ance. ruled that the contract was made 
before final proof, and the plaintiff knew 
defendant would have commit perjury 
under the act Congress 1841 making 
final proof the face that contract, that, 
therefore, the contract was tainted with moral 
turpitude both sides, and was illegal and 
void, and that equity must leave both parties 
where finds them. 

case was very ably argued Hon. 
Pancoast, for plaintiff, and Colonel 
Wood, for defendant, and decision 
was based upon the decisions the Minne- 
sota court several cases and upon our 
Kansas Supreme Court decision Brewster 
Midden, Kansas, and the decision 
the supreme court the United States 
Wallace, Warren Van Brunt.” 

‘The question raised this decision 
very important one, view the large 
moneyed interests affected. Ordinarily 
party who hasno title the time will 
valid and enforceable upon his subsequent 
acquisitior title, upon familiar grounds. 
But how will where the act Congress 
requires pre-emptor, before making final 
entry, make affidavit “that has not, 
directly indirectly, made any agreement 
contract any way manner with any person 
whatsoever, which the title which might 
acquire from the government the United 
States should inure, whole part, 
the benefit any person except himself,” and 
imposes the penalty forfeiture the land 
for swearing falsely 

The whole subject receives exhaustive con- 
sideration this issue Mr. Augustus 
Levey the New York bar, and his article 
will repay perusal all interested. 


The Advocate, published Minneapo- 
its issue October 15th, contains 
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the question whether purchaser stock 
the market can maintain action predi- 
cated fraudulent 1epresentations made 
the public. article starts with the as- 
sumption that the representations are such 
character, and uttered under such circum- 
stances would give the original subscriber 
right action, and continues discus- 
sing whether subsequent purchasers the 
market would likewise have such right. 
The writer discusses the subject under three 
heads: (1) The reason the thing; (2) 
the analogies, and (3) the precedents. 
The reason the thing leads him the 
conclusion that any purchaser the market, 
equally with the original subscriber, should 
have right action fraudulent repre- 
sentations made the public circulars, 
prospectuses, etc.; and the analogies lead 
the same conclusion. precedent, Eng- 
land, the right action denied, while 


America, though there are very few cases bear- 


ing the subject, the tendency allow 
such action any purchaser. 


have received copy the Hoising- 
ton Bank Directory, and our Western friends 
deserve great credit for getting such 
complete and nice looking book. 

very valuable feature which has been 
added the regular directory the 


grafo Digest,” consisting carefully pre- 
pared telegraphic code, together with cipher 
word assigned each bank financial in- 
stitution the directory, intended repre- 
sent the name, city and county the bank. 
The Digest” will introduce 
brevity a..d economy telegraphic commu- 
nication between banks, and will undoubtedly 
freely used. 


SHAREHOLDERS national banks, well 
officials these institutions, will find 
case this number, decided the federal 
court New York, which will prove instruct- 
ive reading. court passes upon the 
question the liability shareholder 
insolvent national bank upon assess- 
ment made the comptroller, where before 
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the failure, makes fida sale his 
stock, indorses his certificate, accompanies 
the purchaser the bank and delivers the 
certificate the cashier with instructions 
make the transfer, but where through the 
neglect the latter do, the stock not 
transferred upon the books the bank 
the time the suspension. The shareholder 
supposed that the stock had been properly 
transferred, and never was informed the 
contrary until just prior the action against 
him for assessment. 

The court reaches the conclusion that 
although the shareholder might, perhaps, 
have taken additional precautions, did all 
that the law, custom and common prudence 
required relieve himself from liability, and 
consequently could not held for the assess- 
ment. other words, where after sale and 
indorsement the certificate, the shareholder 
instructs the proper officer make the trans- 
fer the books, delivering him for that 
purpose,he has performed his entire duty the 
matter and under obligation see that 
done, and the officer neglects his duty, 
and the stock stands the books the 
name the original shareholder the time 
failure, he, nevertheless, not liable 
thereon. 

general rule law that transfer 
shares, not perfected proper registry 
required the charter, statute, articles 
association, by-laws, though valid between 
the parties, does not divest the transferor his 
liability stockholder creditors. ‘This, 
for the reason that registration shares 
for the protection the public, enable 
creditors others know the names the 
parties who constitute the corporation the 
faith whose liability they may enter into 
dealings with it. 

Until proper registry made, the share- 
holder, allowing his name appear 
the books such, represents the public 
that still stockholder, and there are 
numerous cases which hold that, although 
transfers his shares the usual way, in- 
effectual discharge his liability corporate 
creditors until the transfer duly recorded, 
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and them will deemed have 
been made only the date the record 
thereof the stock book. But while there 
are cases abundance which hold, there 
also found line cases holding 
that when the transferor has done all his 
power complete the transfer, and guilty 
laches, his liability corporate cred- 
itors thereby determined, and dis- 
charged though registry had been made. 

The case herein partakes this latter class. 
follows the doctrine the supreme court 
the United States Whitney Butler, 
118 S., 655, that the duty shareholder 
national bank done when has sold 
the stock, notified the bank the sale, re- 
quested the proper entries made, and 
clothed the bank officials with full authority 
make them, and his liability then ceases, 
though his name remains the books. 

Whatever may the rule with regard 
the stockholders other corporations, the 
extent the liability national bank share- 
holders the matter the registry non- 
registry transfer their stock, made 
the cases given. 


Another case interest national bank 
shareholders, found herein, comes from the 
federal court Virginia, and relates the 
matter taxation national bank shares. 
The legislation Congress state 
taxation national banks has been product- 
ive endless litigation, and new phazes 
the subject are continually being presented 
for decision. the present case the city 
Richmond, Va., imposed tax one and 
four tenths per cent. upon the market value 
the shares the First National Bank, as- 
sessing the same against the cashier and not 
against the several shareholders. The bank 
objected and sought enjoin collection 
the ground that under the system taxation 
enforced the city, its shareholders were 
discriminated against various particulars 
which specified. ‘The court, under the facts 
presented, sustains the bank’s contention. 

most the cases dispute over taxa- 
tion national bank shares, the decisions 
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have turned upon questions and not 
viz.: whether the tax each particu- 
lar case violated the rule equality estab- 
lished Congress. present case 
question law introduced connection 
with the question fact, namely, whether 
Congress, authorizing the tax the 
shares national banks under legislation 
their own, prescribing the manner and place 
doing so, intended thereby authorize 
cities, counties and towns exercise the same 
power. question the court regards 
doubtful one, and instance such tax, 
says, has yet gone the Supreme Court 
the United States. The court, however, finds 
unnecessary decide the question, even 
conceding the legal power city tax 
the shares national banks, the court holds 
that the extent its power would tax 
those shareholders only who are its own 
resident citizens, and whose other property 
may right tax; and that cannot impose 
upon the shares upon the bank 
city the present case having 
value made the whole amount the 
bank’s capital and surplus fund, without de- 
duction for non-taxable securities, constituting 
nearly half the bank’s capital; and required 
this tax fall upon the whole body the 
bank’s shareholders, wherever resident 
having given shareholder the privilege 
deducting the amount his debts from that 
securities due him determining the net 
value his estate—these features, the court 
holds, condemn the tax unlawful and un- 
collectible. other words, the tax held 
unlawful because (1) discriminates against 
the owners national bank shares favor 
other moneyed capitalists, and (2) while 
doubtful that city has any right all 
tax the shares national bank located 
therein; conceding that has, such right 
most extends only the shares its resident 
citizens, and, consequently, tax against the 
bank solido, fall upon the whole body 
shareholders wherever resident, would 
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WESTERN MORTGAGE LOANS 
PRE-EMPTORS. 


few weeks since organized effort 
seems have been made create alarm 
among Eastern investors the securities 
offered for sale the mortgage loan com- 
panies; the dissemination through the 
daily newspapers reported decision 
Kansas judge that mortgage pre- 
emptor was illegal and the security based 
thereupon void. 

This would have been important informa- 
tion had been true, but examination 
the decision question shows that 
somewhat different point was decided. 

The question issue was whether 
agreement give mortgage, made 
pre-emptor before final proof could en- 
forced equity specific performance. 

The decision the court was that both 
parties were pari delicto court equity 
would leave the parties found them. 

interview with Judge Botkin, 
Liberal, Kansas, whom the decision was 
rendered, given Western financial publi- 
cation, reported said, that the 
contract was made before final proof, and 
the plaintiff knew defendant would have 
commit perjury under the Act Congress 
1841 making final proof, the face 
that contract, that therefore the contract was 
tainted with moral turpitude both sides, 
and was, consequently, illegal and void. 

Although this presents the question 
materially different form from what the daily 
newspapers represented, yet would 
very great blow the increasing investments 
thrifty Eastern persons bonds and mort- 
gages the West the validity these pre- 
emptors’ mortgages and loan notes could 
successfully attacked, either directly col- 
laterally, since they represent very consid- 
erable proportion the loans offered for 
sale the East the mortgage loan com- 
panies. 

Indeed, said that Western Kansas 
nine-tenths mortgages are made 
upon pre-emptor’s land. 
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not surprising, therefore, that this de- 
cision has created good deal excitement 
among investors these securities, alarm 
that seems without real foundation, 
and which could not exist the United 
States statutes concerning the rights pre- 
emptors were better understood. 

well convinced that the decision 
the Kansas judge was not sound statement 
ofthe law. ‘The notion which Judge Botkin 
entertained that agreement for mortgage 
cuted after final proof forbidden law 
secure advances made previously, 
based, judgment, upon completely 
mistaken construction the law. 

Section 2262 Revised Statutes (which 
was taken from Sept. 4th, 1841 
Ch. 16, 13, 456), provides that be- 
fore any person claiming the benefit this 
chapter (on pre-emptions) allowed enter 
lands, shall make oath before the receiver 
register the land district which the 
has not settled upon and improved such 
land sell the speculation, but 
good faith appropriate his own exclu- 
sive use, and that has not, directly indi- 
rectly, made any agreement contract, 
any way manner, with any person whatso- 
ever, which the title which might ac- 
from the Government the United 
the benefit any person except himself; and 
any person taking such oath swears falsely 
the premises, shall forfeit the money 
which may have paid for such land, and 
all right and title the same, and any grant 
conveyance which may have made, ex- 
cept the hands bona fide purchasers for 
valuable consideration shall null and 

The first question consider what 
method construction shall applied 
this statute. The land laws the United 
States have been judicially declared the 
supreme court “benevolent statutes,” 
and liberally construed view the 
general purposes sought attained 
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their enactment. ‘Thus one case the ex- 
pression “single man” was held include 
unmarried woman, because that was with- 
the equitable intent. Silver Ladd, 
219. 

also important ascertain what were 
the evils against which the inhibitions the 
statute were directed that application 
may made the elementary principle 
statutory construction that regard must 
had “the old law, the mischief and the 
remedy.” 

The general purpose which Congress had 
view the enactment the ‘pre-emption 
laws 1841 was clearly defined the lead- 
ing case Myers Croft, Wall., 295. 
Mr. Justice David Davis writing the opinion: 

isone aseriesof pre-emp- 
tion laws conferring upon the actual settler 
upon quarter section public land the 
privilege (enjoyed one else), pur- 
chasing complying with certain pre- 
scribéd conditions. had been the 
defined policy Congress passing these 
laws, not allow their benefit enure 
the profit land speculators, but this wise 
policy was often defeated. Experience had 
proved that designing persons, being unable 
purchase valuable lands, account 
their withdrawal from sale, would procure 
middlemen occupy them temporarily, with 
indifferent improvements, agreement 
convey them soon they were entered 
virtue their pre-emption rights. When 
this was done and the speculation accom- 
plished, the lands were abandoned. This was 
felt serious evil, and Congress, 
the law under consideration, undertook 
remedy requiring the applicant fora 
pre-emption before was allowed enter 
the land which settled, swear 
that had not contracted away, nor settled 
upon sell speculation, but good 

inquiry is, what did the legisla- 
ture intend this prohibition? Did mean 
disqualify the pre-emptor who had entered 
the land from selling all until had 
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obtained his patent, did the disability ex- 
tend only the assignment the pre-emp- 
tion right. Looking the language em- 
ployed, well the policy Congress 
the subject, would seem that the interdic- 
tion was intended apply the right se- 
cured the act and did not further. 
“The object Congress was attained 
when the pre-emptor went with clean hands 
the land office, and proved his right 
and paid the government for his land. Re- 
striction upon the power alienation after 
this would injure the pre-emptor, and could 
serve important purpose public policy. 
“Tf had been the purpose Con- 
gress attain the object contended for, 
would have declared the lands themselves 
unalienable until the patent was granted. In- 
stead this the legislation was directed 
against the assignment transfer the 
right secured the act, which was the right 
pre-emption, leaving the pre-emptor free 
sell his land after the entry, that time 
was good faith the owner the land.” 

was therefore held that who 
had entered the land could sell even though 
had not obtained patent, and that the 
disability extended only assignment 
the pre-emption right. 

Judge Botkin stated have based his 
decision upon the case Warren Van 
Brunt, Wall, 646; but that decision mere- 
holds that entry under the pre-emption 
laws could not made one person under 
trust, either expressed implied, favor 
another. This decision, therefore, has 
relevancy the question under consideration. 

the language the statute 1841 
examined critically, will seen that there 
first required from the pre-emptor gen- 
eral declaration that “he has not settled up- 
and improved such land sell the same 
speculation, but good faith appro- 
priate his own exclusive use.” And 
then follows language which court would, 
all probability, construe being more 
specific affirmation the same purport, 
That had made agreement whatever 
part with the title said lands. 
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are thus brought distinctly face 
with the question whether one who mort- 
gages lands can said part with the ti- 
tle. 

not believed that mortgage thus 
construed this day any the western 
states, and probably not the United 
Precisely what view the supreme court would 
take mortgage related this statute 
cannot said have been authoritatively 
decided, because the question has not yet 
been before that court. Where, however, the 
state laws affecting mortgages have been un- 
der consideration that forum, the leaning 
has been most decidedly toward the modern 
equitable view, which regards mortgage be- 
fore foreclosure mere pledge the land 
expressed, asa reand nota jus 
rem. 

Thus has been held the supreme 
court that the doctrine established courts 
equity, looking through the form the 
real character the transaction, that mort- 
gage mere security for debt, and cre- 
ates only lien encumbrance and that the 
equity redemption the real and bene- 
ficial estate the land, and may con- 
veyed any the ordinary modes 


transfer, subject only the lien 


the mortgage, and this doctrine has 
toa great extent been adopted courts 
law. interest the mortgagee 
now generally treated the courts law 
real estate only far may necessary 
for the protection the mortgagee and 
give him the full benefit his security. Al- 
though the absence any stipulation 
the “possession may enter upon the prem- 
ises, his interest widely different from that 
owner. 

“He cannot conveyance transfer any 
terest the premises without transfer the 
debt secured. His interest not subject 
attachment seizure execution. can- 
not remove the buildings nor the fixtures at- 
tached; nor can subject the premises 
any uses but such may furnish means for 
the payment the debt secured without im- 
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pairing the value the estate.” Hutchins 
King, Wall, 53. Russell Topping, 
McLean, 194. New York, most 
the states, the mortgagor has, both law and 
equity, been regarded the owner the 
fee, and the mortgage has, for most purposes, 
been regarded mere security per- 
sonal nature. against all persons but the 
mortgagee, the mortgagor for all purposes 
the owner the land, and outstanding 
mortgage will not breach 
covenant seizin. Before foreclosure the 
mortgagee has interest the land capable 
being conveyed mortgaged, for im- 
possible separate the debt from the pledge, 
that the latter shall reside one person, 
while the debt shall reside another. 
Thomas Mortgages, 23-26. 

The construction which the United States 
land office puts upon the decision the su- 
preme court Myers Croft, supra, that 
“having fully complied with the law pre- 
emptor after entry and before patent, may 
sell his land without vitiating his title, and 
after patent issues him the legal title en- 
ures his grantee virtue the covenant 


Minn., 450); Opinion Act, Sec. Whit- 


aker, rel, So. Pac. Copp’s Deci- 
sions, 919, 924. other words use legal 
phraseology and following the decision Doe 
dem Christmas Oliver Leg. Cas. 
est when accrues feeds the estoppel.’” 
the pre-emptor may se// his land before the 
issue the patent, when, asall the cases hold, 
the legal title still the United States and 
only equitable right exists him subject 
altogether defeated any jurisdictional 
irregularity the proceedings should dis- 
covered before the patent issues, difficult 
see why may not mortgage the land. 

The decisions the land office, however, 
must admitted incline against this view, 
Stuart Pentland, Copp’s Dec., 582, 
Secretary Schurz said: “It has been unin- 
terruptedly held this department the 
construction this section that mortgage 
land filed upon pre-emptor and out- 
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standing the date his entry, under 
which title another person result, 
would defeat his right entry, and Swift 
Dec., Secretary Chandler ren- 
dered similar decision, citing and approv- 
ing the land office decision Barto Tur- 
ner, March, 1870. 

was held that pre-emptor’s mortgage made 
prior purchase the lands void, and 
that court equity would not enforce it. 
was doubtless upon this decision that 
the Kansas case was rested, and Judge Bot- 
kin intimated much. 

Yet impossible reconcile these de- 
cisions with the view which has been uni- 
formly maintained the Kansas courts with 
respect the nature mortgage. 
the form conditional conveyance, 
creating lien upon the property, but resting 
title and giving right possession 
whatever, either before after breach, and 
does not limit the mortgagor’s right con- 
trol it, except that the security shall not 
impaired. may pass title sale subject 
the lien. ‘The common law attributes 
mortgages Kansas are wholly set aside and 
the ancient theory demolished; 
Willits, Kas., 385, and has been expressly 
held the same state that mortgage con- 
fers title. Sackett, Kas.,. 
301. Upon the very question under consid- 
eration the courts vacillated 
extremely. 

1871 was the case Watterson 
Kirkwood, Kas., 463, where was 
held that mortgage made preemptor 
immediately after the entry the land 
pursuance understanding prior the 
entry was not void where the mortgage as- 
signment becomes the property dona 
purchaser for valuable consideration. 
The court said: Under our statute may 
questioned whether mortgage such 
alienation contemplated the law re- 
ferred to.” (Pre-emption act 1841.) “It 
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often the only way which 
can raise the means secure the land, and 
therefore not within the spirit the law.” 
This was followed 1875 the case 
Brewster Madden, Kas., 249, where 
the act 1841 was construed mean that 
when the title passed the entry the pre- 
emptor, should pass perfect and unincum- 
bered. ‘The court took the view that the 
statute was passed 1841 must con- 
strued view the light which mortgages 
were then construed: more the light 
conveyances than present, and this, although 
was conceded that Kansas mortgage 
was neither grant nor conveyance, and 
therefore not within the statute. 

Kas., 35, where was held that when pre- 
emptor executed mortgage for the purpose 
entering land, and then conveyed 
warranty deed subject the payment the 
mortgage and was attempted set 
defense action foreclose that the 
mortgage was void, initio, the purchasers 
who assumed the mortgage were estopped 
from questioning its validity. Reasoner 
Markley, Kas., 635. But this must 
considered either evasion unsound 
law, for clearly mortgagor cannot estop- 
ped from asserting that mortgage con- 
travention statute. “If could be, 
the statute could easily evaded, and its re- 
strictions would weak indeed,” 
Cruger, Y., 20, and all privies the bor- 
rower, whether blood, representation 
estate, may both law and equity attack 
defend against contract which void its 
inception against statute. maxim 
applies initio non valet tractu 
convalescere non potest.” Merch Ex. 
Comm. Warehouse Co., Y., 643, 
note Lord, Y., 676; Jackson 
Dominick, Johns., 435; Post Dart, 
Paige, 640. 

The early cases Kansas are sharp 
contrast with decision Iowa under 
the Homestead act. statute pro- 
vides that “no lands the 
provisions this act shall become liable 
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the satisfaction any debt contracted 
prior the issuing the patent.” was 
held that this was not designed restrict the 
right the settler disable him from 
mortgaging otherwise inter- 
est the premises before the issuing the 
patent. 

The court said provision intended 
shield for his protection, and nota 
weapon for the destruction any his 

same principle was enunciated 
Fenton, Minn., 528, where was held 
that one making homestead entry not 
prohibited from making valid agreement 
convey the land soon shall have 
made final proof. 

Webster Bowman, R., 889, Circuit 
Court, Minn, was held that mortgage 
land entered under the homestead act was 
valid the time the mortgage was executed 
the right patent had been perfected, though 
Minn., 36. 

From this view the cases will 


.seen that the decisions Kansas 


pre-emptors’ mortgages are not sustained 
the cases other jurisdictions, nor 
they seem founded upon any sound 
principle law. the decisions the 
land office, need only said that they 
exhibit little attempt reason out any 
principle, but precedent having been once 
established, succeeding commissioners have 


blindly followed each other like /es moutons 


Panurge. The following propositions 
struction the statute 1841, tne decision 
and balanced consideration all the cases 
the Western State courts. 

construed, neither grant nor convey- 
ance, pre-emptor who has made executory 
contract for mortgage conditioned take 
effect upon his title being perfected (either 
before after patent issued), may lawfully 
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take the oath required the statute. 

against the letter nor the intent the statute. 

That the supreme court would enforce 
agreement make such mortgage, and 
that neither illegal nor against public 
policy. 

That what contemplated the 
statute, and therefore within its “equity,” 
are grants conveyances which some part 
the title divested proprio vigore, 
the case secret trusts, the entry upon 
the land the pre-emptor the agent 
the interest another. 

That mortgages pre-emptors, after 
the right the land has become versed 
after proof but before patent issued) are 
therefore entirely valid, and the decision 
the Kansas court the contary therefore 
erroneous. 

The immense amount money which 
now being loaned upon such securities makes 
the subject the greatest importance, since 
these mortgages were declared invalid 
the consequences would widespread and 
should prove that have been able quiet 
alarm which has seemed entirely 
without just foundation. 

Nassau street, Nov., 


LEGAL DECISIONS. 


TAXATION NATIONAL BANKS— 
MANNER ASSESSING AND COL- 
LECTCNG TAX CITIES—WHAT 
SHAREHOLDERS CAN TAXED 


United States Circuit Court, D., Vir- 
ginia, July 15, 


tax the city Richmond, Va., upon the First Na- 
tional Bank held unlawful because inequality and dis- 
crimination against the owners national bank shares 
favor other moneyed capitalists. 

While doubtful whether has any right all 
to tax the shares of a national bank located therein, such 
resident citizens only, and not the whole body share- 
holders wherever resident. 


LAW JOURNAL 


Equity. Bill for injunction. 


Johnston, Boulware Williams, for com- 
plainant. Meredith, City Atty., for de- 
fendants. 


The question this case 
upon the amount tax assessed the city 
Richmond upon national bank, and 
upon the manner assessing and collecting 
it. was competent for Congress have 
prohibited any taxation the national banks 
states, cities, counties towns. Indeed, 
general principles public policy, the 
mere Congress the subject, 
its legislation respecting the national banks, 
would have been prohibition such 
tion. But Congress was not entirely silent, 
and provided, section 5219 the Revised 
Statutes the United States, that nothing 
its legislation respecting the national banks 
should construed “prevent all the 
shares any association from being in- 
cluded the valuation the personal prop- 
erty the owner holder such shares, 
assessing taxes imposed authority the 
state within which the association located 
but the legislature each state may deter- 
mine and direct the manner and place tax- 
ing all the shares national banking associ- 
ations located within the state, subject only 
the two restrictions that the taxation shall 
not greater rate than assessed upon 
other moneyed capital the hands indi- 
vidual citizens such state, and that the 
shares any national banking association 
owned non-residents any state shall 
taxed the city town where the bank 
located, and not elsewhere.” clause ad- 
ded, authorizing real estate national banks 
to-be taxed the states the same rate 


other real estate. Authority here given 
tax the shares national banks part 


the taxable estates the owners the 
shares; and, laying this tax, the state 
prohibited from assessing greater rate 
than assessed upon other moneyed capital 
the hands individual citizens. 
plain that the tax authorized Congress 
several tax upon the shares each individ- 
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ual stockholder, distinguished from 
lumping tax, tax solido, upon the bank 
itself. “moneyed capital” evidently 


meant, either money itself negotiable 


curities readily convertible into money, and 
having quotable market value, distin- 
guished from ordinary property. sub- 
stance, therefore, Congress declares that na- 
tional bank shares may assessed for taxa- 
tion the property the individual owners 
them respectively, and that these shares, 
being themselves moneyed capital, shall not 
assessed higher rate than assessed 
upon other forms moneyed capital the 
hands individual citizens. constitu- 
tion Virginia requires that taxation shall 
equal and uniform that species 
property shall taxed higher than any 
other species property; and that stocks 
shall taxed according their mar- 
ket value. ordinance the city 
Richmond provides that any person taxed 
may deduct from the aggregate value sol- 
vent debts and securities held him all 
bonds, securities, liquidated claims, and de- 
mands due from him others, computing 
the tax assessed against him. The city 
Richmond imposes tax one and four- 
tenths per cent. their market value upon 
all shares stock any bank corpora- 
tion the city whose capital stock itself 
not assessed for taxation, 

this condition the law, the defend- 
ant, Cunningham, city collector the 
city Richmond, presented for payment 
tax-bill the First National Bank Rich- 
mond, the complainant here, made out 
follows 

1889. 

Mr. Burnett, Cashier the First Na- 
tional Bank the City Richmond, 
the City Richmond, Dr. 


For taxes upon shares stock, $840,000 
Less value real estate, 38,320 

$801,680 


Whereupon the bank exhibited this court 
its bill complaint against the city Rich- 


‘ 
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mond and its collector, praying injunc- 
tion against the collection the tax tem- 
porary injunction was granted, and the case 
now heard for final decree, either per- 
petuation dismissal. The bill recites that 
the capital the bank $600,000 (which 
seems have produced surplus fund 
$240,000) that the par value its shares 
(6,000 number) $100, and their market 
value $140; that its capital consists part 
of— 

Real estate (specially taxed) worth $38,000 
United States bonds (non-taxable), 134,000 


Virginia State bonds (non-taxable), 
City Richmond bonds -taxa- 

49,000 
Stock the Union Bank 

mond (whose tax paid that 

Aggregating $296,000 


All which property tax paid non- 
taxable against the First National bank. 
The bill charges that the city imposes and 
requires the bank pay the tax one 
and four-tenths per cent. upon the market 
value its shares, without allowance any 
deduction for the non-taxable securities and 
specifically taxed property thus shown 
held the bank and charges also that this 
tax assessed that the owners the 
shares thus taxed are deprived the privilege, 
allowed other moneyed capitalists, deduct- 
ing from the amount securities held 
them, including their shares respectively, the 
amount bonds, securities. liquidated 
claims and demands due from them respect- 
ively others. complains that besides 
this discrimination against its own individual 
shareholders favor other moneyed capi- 
talists the city discriminates 
against the banks the city, corporations, 
favor corporations which are taxed 
their capital stock, all which latter are al- 
lowed deduct the amount exempted se- 


held them from the values as- 


sessed against them. Thus charged that, 
contrary national, state and municipal 
law, the tax levied against the shareholders 
the complainant, under the present system 
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taxation enfored the city Rich- 
mond, discriminates against them three 
particulars, viz.: Other corporations get 
the benefit relief from taxation upon all 
securities which form part 
their capital, which relief their sharehold- 
ers participate whereas, under the method 
taxation complained of, this bank’s share- 
holders are deprived such relief 
nearly half the amount its original capital. 
(2) The tax being assessed against the cash- 
ier the bank, and not against the share- 
holders severally, these latter are deprived 
the privilege accorded the city the own- 
ers other moneyed capital, deducting 
the amount the debts they owe from the 
value the bonds and securities which they 
hold, estimating the amount which 
they are taxable. (3) These discriminations 
against banks favor other corporations, 
and against shareholders banks favor 
other moneyed capitalists, violate the pro- 
vision the state constitution requiring tax- 
ation equal and uniform. 

apparent from inspection the 
tax ticket and the provisions law under 
consideration that the discriminations com- 
plained the bill must result from en- 
forcement the tax. ‘There room for 
doubt the fact that the city Richmond, 
assessing the tax complained the 
manner described the bill, does discrimi- 
nate against shareholders national banks 
favor other moneyed capitalists, all 
the respects specified, and that this discrimi- 
nation violates alike leading provision 
section 5219 the United States Revised 
Statutes, like provision the tenth article 
the Virginia constitution and just pro- 
vision ordinance Richmond confer- 
ring privilege great importance upon all 
holders taxable securities who themselves 
owe debts. fact too obvious need 
illustration and the only question for this 
court, Federal court, whether the de- 
cisions the Supreme Court the United 
States, cases this subject which have 
come before it, have sanctioned con- 
demned such discriminations. considera- 
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ble number cases involving the construc- 
tion section 5219 the United States 
Revised Statutes have gone that court, 
which the complaint has been discrimina- 
tions against national banks and their share- 
holders favor owners other moneyed 
capital the assessment taxes the 
states. most them the court has 
held the tax; others has pronounced 
against it. From the nature the subject 
each case has presented its own special facts 
and has differed in-these facts from every 
other case. this time case this 
class has gone from Virginia, and none like 
the one bar has presented scheme 
taxation charged violation once 
national, state and municipal law. The 
Supreme Court has dealt liberally with the 
tax laws the states which have been 
brought under its review. has held that 
the shares national banks may taxed 
the states, though provision made 
assessing for deducting from computation 
the always large amount United States 
bonds held the banks. has held that 
the tax upon the shares these banks may 
assessed upon and collected from the 
banks themselves. has held that neither 
these circumstances itself vitiates tax. 
Even cases where has appeared that the 
system taxation enforced state has 
operated unequally between shareholders 
national banks and owners other mon- 
eyed capital, the court has not looked upon 
the system with unfriendly scrutiny and il- 
liberal spirit but the discrim- 
ination was trivial technical, such 
must always result from the greater 
less imperfection all 
ther than thus indicated, not discover 
the many decisions which that court 
has given construction section 5219 any 
general principle laid down applicable all 
cases that have arisen. The court has de- 
cided each case upon its own special facts. 
The question has continually been, does the 
tax materially and injuriously discriminate 
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against the shareholders national banks? 
And every case the has been 
rather one fact than Jaw. 

deciding that shareholders national 
banks may taxed rate fixing which 
account has been taken the non-taxable 
United States required law 
held those banks, the court has not made 
shown any particular such omis- 
sion operates material and injurious dis- 
crimination against national bank sharehold- 
ers, favor other moneyed capitatists, the 
tax thus operating may not pronounced 
illegal. ‘The paramount question every 
case whether not the tax, system 
taxation, complained of, materially and in- 
juriously discriminates against national bank 

_Shareholders favor other moneyed 
capitalists, degree tending discourage 
investments the shares the national 

banks. Upon this question fact the de- 
cisions the supreme court have turned, and 
all decisions this subject must turn. 
already indicated, not think the tax com- 
plained the case under consideration 
can stand this test. ‘The question need not 
decided the present case; but 
doubtful whether Congress, authorizing 
the states tax the shares national banks, 
under legislation their own, prescribing the 
manner and place doing so, intended 
thereby authorize cities, counties and 
towns exercise the same power. ‘The mere 
fact that municipal corporations may tax na- 
tional banks their pleasure would tend 
strongly discourage investments their 
shares and instance such tax has yet 
gone the supreme court the United 
but the right exists, and the city 
Richmond may legitimately impose tax 
the national banks doing business within 
it, yet think that the tax complained 
here one whose necessary effect must 
discourage investments national banks. 

Congress requires the tax assessed 

part the personal property the owners 
the shares the bank. does not au- 
thorize tax upon the bank itself. city 


LAW JOURNAL. 


has power assess tax upon the bank 
can assess only the shares, and 
these only the property the sharehold- 
ers. ‘There are 6,000 shares the stock 
this complainant, held, doubtless, hun- 
dreds different persons residing Rich- 
mond and other cities, and the counties 
surrounding Richmond, and the state 
large. section 5210 the United States 
Revised Statutes, Congress requires every 
national bank keep all times, for public 
inspection, full and correct list of- the 
names and residences all the shareholders 
the association, and the number shares 
held each, the office where its business 
transacted.” within the legal 
power the city Richmond tax the 
shares those stockholders the national 
banks here who are residents the city, 
certainly that the extent its power. 
cannot tax the banks themselves. can tax 
only the shares their shareholders, part 
their individual property, and, course, 
only those shareholders who are its own 
resident citizens, and whose other personal 
property may right tax. was prac- 
ticable for the city call for list the 
names and residences the shareholders 
the First National Bank Richmond, and 
tax the shares those them who were 
its own residents. was not competent for 
it, doing so, assess the shares even its 
own residents such wise bar them 
from the privilege offsetting the amount 
the debts they might owe against the value 
their shares the bank the other securi- 
ties which they might hold; and especially 
was not competent for the city, laying its 
tax, proceed upon the violent assumption 
that all the shares the bank are held 
residents Richmond, and none residents 
other localities Virginia and elsewhere. 
‘To assess the tax against the bank 
solido, value made the whole 
amount the bank’s capital and surplus 
fund, without deduction for non-taxable se- 
curities, constituting nearly half the 
capital require this tax fall upon the 
whole body the bank’s sharet olders, wher- 


ever resident, whether Richmond Vir- 
and give shareholder the privi- 
lege deducting the amount his debts 
from that securities due him determin- 
the net value his estate—these features 
the tax complained the bill under 
consideration all seem condemn 
contrary alike national, state and 
municipal law, and discriminating against 
the owners national bank shares favor 
other moneyed capitalists, manner 
obnoxious the policy Congress re- 
gard the national banks, and dis- 
couraging investments national bank 
shares. will sign decree perpetual in- 
junction, this ruling being founded the de- 
cisions the supreme court the United 
States the case Bank, 105 
S., 319, and Whitbeck Bank, 127 
193, Sup. Ct. Rep., 1121. dealing with 
the subject have also considered the de- 
cisions the same court Van Allen 
Assessors, Wall., People Commis- 
sioners, Wall., 244; Bank Com., Wall., 
353; Bank New York, 121 U.S., 138, 
Wall., 475; Waite Dowley, 533; 
Supervisors Stanley, 105 U.S., 311; Bank 
Kimball, 105 733; Bank, 
133 Cummings Bank, Id. 153; 
Bank Davenport, 123 83, Sup. Ct. 
Rep., 73, and People Weaver, 100 U.S., 
‘The jurisdiction this court, 
court chancery, entertain this bill, 
have thought too plain need discussion. 


NATIONAL 
SESSMENT SHARES—LIABILI- 
FERRING STOCK INCOMPLETE 
TRANSFER. 


States Circuit Court, D., New 
York, July 23, 


Haves SHOEMAKER, 


Where shareholder national bank makes fide 
sale his stock, and goes with the purchaser the bank, 
indorses the certificate, and delivers the cashier the 
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bank, with directions make the transfer the 
books, has done all that incumbent upon him dis- 
quent suspension the bank, though the cashier failed 
make the transfer, for assessment made the comp- 
troller the currency,under Rev. St. pay 
the debts. 


Law. the court. 
Howland, for defendant. 
Hayes, receiver the First National Bank 
Auburn, Y., recover $4,100 upon 
assessment made the comptroller the 
currency, under section 5151 the Revised 
Statutes, against the defendant share- 
holder the bank. The facts are un- 
disputed. the 16th March, 1885, 
shares stock were transferred Michael 
Shoemaker the defendant, and have 
since stood defendant’s name the 
books the bank. the 31st August, 
1886, the defendant, through his attorney, 
Taylor, sold this stock good faith 
Clinton Backus. Taylor was appointed 
attorney, written instrument, was in- 
vested with full authority sell the stock, 
and perform any act with reference the 
transfer thereof that the defendant could per- 
form. the day question Taylor 
the bank receive the purchase money, and 
complete the transaction. met Backus 
there. O’Brien, the cashier the 
bank, was present. O’Brien was advised the 
sale, shown the certificate and power attor- 
ney, and informed Taylor and Backus that 
they had come make legal transfer the 
stock, and all that was necessary ac- 
complish this result. The cashier directed 
Taylor indorse the certificate, and deliver 
him with the power attorney, stating 
that nothing further was required either 
Taylor Backus. did requested. 
The cashier was authorized and directed 
make the proper entries the books the 
bank, and promised do. The de- 
fendant supposed that the stock had been 
properly transferred, and never was informed 
contrary until just prior the commence- 
ment this action. 
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argued the plaintiff that, notwith- 
standing this sale—concededly fide 
one between the parties—the 
individual liability continued, for the reason 
that the stock was not transferred upon the 
books the bank, required law (sec- 
tion 5139), Rev. St.) and the by-laws 
the bank. ‘The defendant, the contrary, 
insists that all liability was discharged the 
sale and the transaction subsequent thereto. 
maintains that after hadsold his stock 
good faith and received payment, after 
had indorsed the certificate and surrendered 
the cashier with full notice the sale, 
after had instructed the cashier have 
legal transfer made the books the bank, 
and had been informed that officer that 
such transfer would made, and nothing 
more was required from him, had done 
all that was incumbent upon him dis- 
charge his liability. 

thought that the facts bring the cause 
directly within the rule Whitney Butler, 
118 655; Sup. Ct. Rep., 
cases cannot distinguished principle. 
many respects the facts bar are stronger 
for the defendant than the Whitney Case. 
The authority the officers the bank 
transfer the stock was, that case, implied 
from the blank power attorney and notice 
sale. the request transfer, made 
both vendor and purchaser, was direct, ex- 
plicit and complete. Nothing left in- 
ference. Whitney Case did not turn, 
intimated, upon the form the authority 
make the transfer the decision based 
upon the broad, rational doctrine that the 
duty the shareholder was done when 
had sold the stock, notified the bank the 
sale, requested the proper entries made 
and clothed the bank officials with full au- 
thority make them. ‘The notice sale 
and request transfer conceded, 
wholly unimportant whether these communi- 
cations are oral, writing, signs. 
can doubt that the Whitney 
Case would have been decided was 
the executors had gone the bank and or- 
ally given the president the authority trans- 
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fer. There warrant for supposition 
that the court intended release seller 
stock who sends power attorney the 
bank, and hold liable one who goes per- 
son, and orally directs the transfer 
made. Such construction the decision 
must necessarily based upon the unfound- 
hypothesis that stock cannot transfer- 
red legally unless the shareholder personally 
makes the transfer writing, authorizes 
some other person act his agent 
doing. ‘Taylor Backus clothed the cash- 
ier with the necessary authority. could 
legally have made the transfer after his in- 
terview with them. Had they put the con- 
versation writing, and signed it, would 
have been stronger. custom and 
law required that this should done. 
written conveyance were necessary the 
cashier had the necessary authority supply 
it. Kortright, Wend., 348. 

The rule just one that 
after having done all prudent and 
careful business man should do, will not 
held responsible for the neglect and careless- 
utmost importance that the liability stock- 
holders national banks should rigor- 
ously enforced; but, the other hand, the 
court should not treat them with exceptional 
severity, and apply their transfers different 
from those which obtain other busi- 
ness transactions. examination this 
testimony has convinced the court that the 
defendant, though might, perhaps, have 
taken additional precautions, did all that the 
law, custom and common prudence required 
relieve himself from liability. follows 
that judgment should entered for the de- 
fendant. 
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PROMISSORY 
INDORSEE FOR COLLECTION 
SUE. 


Supreme Court Nebraska, October 
1889. 


writing the following form, to-wit 
Marshalltown, Ia, July For value received 
hereby promise pay Peter Housel, urder, $400, 
with ten per cent. interest, per annum, payable semi-an- 
nually advance, and, default prompt payment 
the interest for thirty days after due, then this note, 
principle and interest, shall due and collectible. without 
defalcation or discount, together with an attorney fee of 
ten per cent. for 


negotiable promissory note, payable de- 
mand. 


Anindorsee such promissory note, where the in- 
dorsement was not made for value, nor in the due course 
of trade, but for the purpose of collection,can maintain an 
action in his own name for the collection of the note; but 
such case the suit would subject any defenses the 
maker may have had against the indorser the plain- 
tiff, such defenses not having been cut off the indorse- 
ment. 


the Court.) 


Error from district court, Holt county 
Judge. 


Harrington, for defendant error. 


the district court Holt county upon 
written instrument which the following 
copy: 


MARSHALLTOWN, July 16, 1877. 


“For value received hereby promise 
pay Peter Housel, order, four hundred 
dollars ($400), with ten per cent. interest per 
annum, payable semi-annually advance, 
and, default prompt payment the in- 
terest for thirty days after due, then this 
note, principal and interest, shall due and 
collectible, without defalcation discount, 
together with attorney fee ten per cent. 
for collection. 

“B. Snow. 
[Attest] 


Upon the back the instrument are the 
following indorsements interests: 


Interest Jan’y 16, 

Jan’y 16, 1882..... 

Jan’y 16, 1883 

Dec. 17, 1881 

Estate Peter Housel, Decased. 

Two defenses were pleaded the 
the second which was follows: 
defendant further avers that this instrument 
mere chose action, and not promis- 
sory note, alleged the plaintiff, and that 
Roberts, plaintiff herein, not the 
owner said chose action, and not the 
real party interest this that said 
Roberts holds said chose action for collec- 
tion merely, and defendant not 
indebted him said instrument.” ‘The 
reply was, effect, general denial. 
jury trial was had, which resulted ver- 
dict follows: the jury this case, 
being duly impanelled and sworn well and 
truly try the issues the above entitled case 
find for the plaintiff. 
Foreman.” following special findings 
were also returned the Question. 
Who you find from the evidence the 
Housel. foreman. (2) 
What, any, amount you find from the 
evidence due and unpaid upon the in- 
strument suit? We, the jurors, find 
verdict for plaintiff the sum $400, and 
interest the same date. Goop- 
RICH, foreman.” request defendant 
the following special findings were submitted, 
and answers returned “(1) Who 
the owner the instrument sued upon 
RICH, foreman. (2) Has plaintiff, 
Roberts, ever become the owner the in- 
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strument sued upon herein, purchase 
man. (3) Has plaintiff, Roberts, any 
interest the instrument sued upon this 
action other than attorney for 
Housel? No. foreman.” 
motion for new trial was then filed 
plaintiff, and thereafter, shown the 
transcript, the cause was heard upon the mo- 
tion plaintiff allowed substitute 
the name C.-C. Housel for that 
Roberts, which motion the court over- 
From the transcript appears that 
the case was then heard upon the motion 
defendant for judgment his favor upon the 
verdict, although such motion appears 
the record before us. This motion was sus- 
tained, and judgment rendered favor 
defendant. quote from the transcript 
follows this cause came for 
hearing upon motion plaintiff for new 
trial the cause, and for leave substitute 
Roberts, and the court, after hearing the 
argument counsel, and being fully advised 
the premises, overrules said motion, 
which ruling plaintiffs excepts. And the court 
does find, this court had jurisdiction 
after trial begun allow substitution 
Housel for plaintiff Roberts, the court 
finds fact that the substitution should have 
been made.” 

The cause presented plaintiff pro- 
‘ceedings error, presenting large number 
assignments, but not deemed neces- 
sary examine all. brief has been filed 
defendant error. appears that the 
question underlying the whole controversy 
this case the character the instru_ 
ment which the suit was founded. 
insisted plaintiff error that the writing 
promissory note, and entitled 
treated such, with all the incidents 
which attach negotiable paper, while, upon 
the other hand, was contended defend- 
ant error upon the trial, shown the 
answer, that was not negotiable instru- 
ment, and that therefore the action plain- 


tiff error could not maintained, not 
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being the actual owner thereof assignment, 
unfortunate that defendant error has 
not seen proper submit brief which 
his position could not more clearly under- 
stood but will assume that his 
tion based upon the fact that 
ment does not fix time certain within which 
the money must paid. our opinion 
that the instrument question falls clearly 
within the definition commercial paper, 
and that was payable demand any 
time after its execution, and should have been 
treated the district court promissory 
note, payable demand. Randolph 
Commercial Paper, 119, said: “If 
time payment expressed, which 
usually the case checks, and frequently 
promissory notes and drafts, the instru- 
ment is, intendment law, payable de- 
mand, and valid and negotiable 
though the time payment were fully ex- 
pressed citing large number authorities, 
among which are Jones Brown, Ohio 
St., 601; Holmes West, Cal., 623; 
Porter Porter, Me., 376; Keyes 
Fenstermaker, Cal., 329; Bank Price, 

The rule seems that cases this 
kind the legal intendment that the notes are 
payable demand cannot changed 
parol proof any more than could the ex- 
pressed terms written instrument 
changed. See Zhompsonv. Ketcham, Johns., 
Self King, 552. But may 
contended that shown the face the 
note itself that such was not the intention 
the parties its time execution, for 
provided that the interest shall payable 
semi-annually, and that the note shall be- 
come due and collectible the expiration 
thirty days after default the payment the 
interest but this would make difference 
far the note concerned. held 
Jones Brown, supra, the fact that the par- 
ties provided for the payment the interest 
case the note should not paid immedi- 
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ately, would not change the legal effect 
the contract. Upon this subject see Loring 
Gurney, Pick., 15; Meador Bank, 
Ga., 605; Holmesv. Aside 
from what would seem rather inflexible 
rule law, applied instruments the 
kind under consideration, careful examina- 
tion the note question satisfies that 
other construction can given its 
language. nothing upon the face 
the instrument itself, nor pleaded the 
answer, nor submitted the evidence the 
case, which shows that any relation existed 
between the parties the instrument 
which could presumed supposed that 
was their purpose that the note should 
promissory note payable upon demand, then 
the only event which could occur which 
the note could made mature, according 
its own language, would default for 
the payment the semi-annual 
interest and such default should never 
made, the note would never mature, and 
therefore could never collected, except 
the voluntary payment the maker. This, 
evidently, was not the intention the parties 
the instrument. 
The action having been founded upon 
negotiable promissory note, the indorsement 
made Housel the plaintiff would 
sufficient authorize him maintain the 
action his own name for the amount due 
upon the note, but subject any defenses 
which defendant error might have had, had 
the suit been instituted the name his 
indorser, Housel, the payee, Peter 
Housel. Daniel Negotiable Instru- 
note may brought the name the 
indorsee holding the note. having 
the legal title, can make difference 
the defendant who the equitable owner 
Patten Moses, Me., 255; Craig 
Twomey, Gray, 486; Palmer Bank, 
380; Scionneaux Waguespack, La. 
Ann., 283; Buckner, La. Ann., 
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680; Lovell Evertson, Johns., 52; 
Wells Schoonover, Heisk. 805 King 
Fleece, Heisk. 273; Boyd Corbitt, 
Mich., 52; White Ohio St., 
423. Bank Hollister, Minn., 385, 
which the note was indorsed For col- 
lection,” was held that the provisions of. 
the code requiring the action brought 
the name the real party interest would 
prevent the maintenance the action the 
indorsee. But this case the indorsement 
not conditional, and therefore the legal 
title was vested the indorsee. The judg- 
ment the district court reversed, and the 
cause remanded, with directions that court 
reinstate the cause, and permit the de- 
fendant amend his answer, without costs, 
elect, and for further proceedings 
accordance with law. Judgment accordingly. 
The other judges concur. 


PROMISSORY NOTE GIVEN FOR 
CORPORATE STOCK—FALSE REP- 
RESENTATIONS CONDITION— 
AVOIDANCE NOTE. 


Supreme Court Texas, June 18, 


given for stock insolvent corporation, alleged that 
the agents the payee falsely represented such corpora- 
tion solvent and good financial condition, and that, 
confiding the truth these statements, made and 
delivered said note, was not error permit him state 
that would not have purchased the stock but for the 
representations made him. 

instruction the jury that one, with intent in- 
duce another person enter into contract, represents 
true that which untrue,and such person, relying 
upon such representations, acts upon the same, such rep- 
resentations are the contract produced there- 
cannot but mere erroneous statements 
opinion future results would not render the contract 
fully cured other instructions what 
particular representations they must find were madeto 
defendant that were untrue, and believed him 
true, and which was induced enter into the con- 
tract, before they could find verdict for 


Commissioners’ decision. Appeal from 
district court, ‘Tarrant county. 

the Texas Continental Meat Company, 
against Weddington and others, upon 


promissory note made said Weddington 
said meat company payment for 
shares its capital stock, and indorsed 
the other defendants. Judgment for defend- 
ants, and plaintiff appeals. 

Wynne Carter, for appellant. 
for appellees. 

AcKER, Appellant brought this suit, 
receiver the Texas Continental Meat Com- 
pany, against appellees note executed 
them said company payment for 
stock sold appellee Wed- 
dington. Defendants pleaded failure con- 
sideration, and specially answered that Wed- 
dington was induced buy the stock and 
execute the note the false and fraudulent 
representations the officers and agents 
said company (setting out the alleged repre- 
sentations). There was trial jury, and 
verdict and judgment for the defendants. 

The first assignment error is: “The 
court erred permitting the defendant Wed- 
dington state, over the objections the 
plaintiff, that would not have purchased 
the stock had not the representations been 
made him, because such statement was 
conclusion, and permitted the defendant 
decide one the most important issues 
the not think the statement 
mere conclusion, but rather the terse state- 
ment fact, which was peculiarly within 
the knowledge the witness. What particu- 
lar influence acts upon the mind indi- 
vidual induce him perform particular 
act known him alone until disclosed 
his declarations and conduct. there has 
been such disclosure, then not only the 
best evidence, but the only source infor- 
mation the subject, the testimony the 
party himself. testimony, think, 
would none the less admissible there 
was also proof declarations and acts in- 
consistent with it. The whole evidence 
them deciding the issue any other 
question fact. assignment not well 
taken. 

The second, third, fifth and sixth assign- 
ments error complain rulings the 


Ball 


court excluding evidence offered 
lant, but the bills exception taken the 
rulings not disclose, either instance, 
what the proposed evidence was, what the 
witness would have stated answer the 
question. are therefore unable deter- 
mine whether the rulings were prejudicial 
appellant not. complains them, 
which they are erroneous hisinjury. Bee- 
fourth assignment The court 
erred permitting the defendant prove, 
over the objections plaintiff the own- 
ers and holders stock the Texas Trans- 
portation Company, the amount stock 
shown bill exception No. 8.” 
appears from the bill exceptions re- 
ferred that the witness Levi, answer 
questions defendants, testified: don’t 
know who owned the principal stock said 
company. Higgs was the president, 
and man named Haslet, superintendent. 
not know whether not Higgs took con- 
trol the company. been one 
the directors the company. Under the 
contract the transportation company trans- 
ported all the product the meat company.” 
This the only evidence set out the bill, 
from which clear that the assignment 
error not sustained the record. ap- 
pears that evidence was given who 
were the owners and holders stock the 
Texas Transportation Company, and also 
appears that evidence was given the 
amount stock said company owned 
Higgs. The seventh assignment 
error is: court erred its charge 
the jury wherein instructed the jury, the 
abstract, that person, with intent induce 
another enter into contract, represents 
true that which untrue, and the person 
whom such representations were made re- 
lies upon and acts upon the faith the same, 
such representations would amount 
fraud, and contract procured could not 
enforced, without any qualification 
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the materiality such representations, 
any distinction the facts pleaded and 
the proof offered, and the jury were thereby 
misled and misdirected, and were permitted 
consider all misrepresentations, whether 
material not, and under such instructions 
allowed consider immaterial matter find- 
fraud.” ‘The charge complained 
You are further instructed that 
with intent induce another 
enter into contract, represents true that 
which untrue, and the person whom such 
representations are made relies upon the 
same, and acts upon the faith same, such 
representations would amount fraud, 
and contract procured could not en- 
forced, but mere statements opinion 
future results, though erroneous, would not 
render contract Immediately fol- 
lowing this charge, and the same connec- 
tion, the following charges were given: “If 
you believe from the evidence that the agents 
the plaintiff, for the purpose inducing 
the defendant Weddington execute said 
note, purchase the stock for which the 
same was given, did represent said Wed- 
dington that the Texas Continental Meat 
Company was solvent Company, and that 
its financial affairs were good condition, 
and that said Weddington believed said 
statements, and that, relying upon the same, 
was induced purchase said stock and exe- 
cute said note, and you further find that 
said statements were untrue, you should find 
for the defendants you find that said 
Texas Continental Meat Company was, 
the time said note was executed, insolvent, 
and that its financial condition was known 
the agents the plaintiff selling said stock, 
and that the said agents, with intent de- 
ceive said Weddington, and thereby induce 
him purchase, did conceal from said Wed- 
dington the condition said company, you 
should find for defendant. you be- 
lieve from the evidence that said Wedding- 
ton was induced purchase said stock re- 
presentations the agents plaintiff 
the financial condition said company, and, 
further, that such representations made 


were false, that said agents, with the in- 
tent deceive said Weddington, concealed 
from him the true financial condition said 
company, you should find for the plaintiff.” 
think the defect the first paragraph 
the charge, against which this assignment 
directed, was fully cured the other instruc- 
tions which have quoted. the latter 
the jury were told what particular representa- 
tions they must find were made Wedding- 
ton, and must find that these representations 
were untrue, and that them 
true, and was induced thereby enter 
into the contract before they could find 
verdict favor the defendants. The re- 
presentations which the charge required 
the jury find were made, were certainly 
material. Under the eighth assignment 
error contended that the verdict the 
jury contrary the law and evidence. 
think the court correctly gave the law the 
jury, and the verdict not against it. 
think there was sufficient evidence sup- 
verdict, and must stand. are 
the opinion that the judgment the 
court belowis correct, and should af- 
firmed. 

appeals examined, the opinion adopted 
and judgment affirmed. 
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PROMISSORY NOTE— CHARACTER 
LIABILITY ASSUMED 
PARTY SIGNING BACK 
FORE DELIVERY ‘TO PAYEE— 
FLORIDA. 


Supreme Court Florida, June 11, 1889. 


MELTON BROWN. 


man, not named payee, who puts his name back 
note before delivery the payee, upon the faith which 
money was loaned given the payee the 
proved that wrote his name the note surety 
for the maker. His liability that joint and several 
maker of the note. 


(Syllabus the Court.) 


Appeal from circuit court, Duval county 
James Judge. 

Young, for appellant. Dog- 
gett Buckman, for appellee. 


the 27th day Febru- 
ary, 1883, McIntosh made his promis- 
note for $200, payable Brown, the 
appellee, order, and due days; and 
before the note passed the payee, Melton, 
the appellant, indorsed the note blank, 
writing his name across the back the same. 
The note fell due and was not paid, and the 
appellee instituted suit against both McIntosh 
and Melton, the makers said note. 
was not served with process, and 
the suit was dismissed The de- 
fendant his plea says that did not make 
the promissory note mentioned the decla- 
ration. The plaintiff joined issue thereon, 
and, jury being waived consent, the issue 
was submitted the court upon the follow- 
ing statement facts, agreed upon the 
counsel the case: Defendant 
drew note payable the plaintiff for the 
sum two hundred dollars, dated February 
27, 1883, and due ten days after the date, 
which said note was indorsed the defend- 
ant Melton, the back thereof, the 
time was made, and before its delivery 
the payee, and for the purpose 
giving defendant credit with the 
payee, and that shape delivered the 
payee (plaintiff) before maturity, and the 
day its date, for value received.” The 


LAW JOURNAL. 


court found for the plaintiff, and assessed his 
damages the amount the note, includ- 
ing interest and costs. defendant moved 
for new trial the finding 
the court contrary the evidence second, 
the finding and judgment are contrary the 
law and the evidence the findings and 
judgment the court are not sustained 
the evidence. The motion was overruled, 
and the defendant appealed. 

The following errors are assigned (1) The 
court erred finding that the defendant 
Melton was joint maker the note sued 
on, and liable such; (2) the court erred 
overruling the motion for new (3) the 
court erred rendering judgment against 
the defendant Melton, upon the evi- 
dence submitted the case. 

These several assignments may consid- 
ered together, and the only ques- 
tion considered is, was the defendant 
Melton liable one the makers said 
note? this question, there such 
conflict authorities that the case bar, 
either affirmed reversed, would sup- 
ported authorities the highest respect- 
but think that the current and 
better authorities sustain the doctrine that, 
when party who neither the maker nor 
payee promissory note for the purpose 
enabling the maker raise money it, 
and before the ‘note passes the payee, in- 
dorses said note blank (by simply writing 
his name the back any other part 
the note) thereby becomes liable one 
the makers, and that the note indorsed 


becomes the joint and several note 


maker, and the party who places his name 
the same. 
256; Brewster Silence, Y., 207; 
Moice Mass., 436; Colburn 
Averill, Me., 311; Rey Simpson, 
How., 341; Good Martin, 90; 
Bendeyv. Townsend, 109 665, Sup. Ct. 
Rep., 482; Chaddock Vanness, 
Law, 517, and numerous cases cited; Way 
Butterworth, 108 Mass., 508; Brown 


Butler, Mass., 179; Rothschild 


150; Quin Sterne, Ga, 
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223; Carroll Weld, 682; Riggs 
Waldo, Cal., 485; Sylvester Downer, 
Vt., 355; Lewis Harvey, Mo., 74; 
Story, Prom. Notes, and other 
authorities too numerous cite. 

Judge Story, Section 469, supra, says: 
The principle which all these cases turn 
the same, and that expound the par- 
ticular transaction, without reference the 
form which has assumed, such manner 
will best carry into effect the substantial 
intention the parties, res magis valeat 
quam pereat, rather than close tech- 
nical interpretation, adhering the letter, 
defeat the very objects and purposes for 
which alone the transaction must have taken 
place, and thus make operate once 
delusion and fraud upon the ignorant 
the there anything novel 
this mode interpretation, applied this 
class cases. stands upon the principle 
that two instruments the same general na- 
ture, both executed the same time, and re- 
lating the same subject matter, are 
construed together, forming but one agree- 
ment. who signs the face, and 
who indorses his name the back, both 
promise the very same thing—to-wit, 
pay the money the specified time, they 
may, without doing violence the contract, 
deemed joint and as, point 
form, each promises for himself, the un- 
dertaking may treated several well 
joint.” 

Contra, appellants cite the following au- 
thorities: Price Lavender, Ala., 390; 
Daniel, Neg. Inst. 716; Jack- 
son, Black, 43; Vore Hurst, Ind., 
554; Leslie, Ind., 236; Dale 
Ind., 462; Comparree Brockway, 
Humph., 358; Thomas, 
Smedes M., 617; Kamm Holland, 
Or., 59; McCauley, Mich., 188 
Whitehouse Hanson, H., Arm- 
strong Harshman, Ind., 52: Clouston 
Barbiere, Sneed, 338. 
There was error the judgment the 
circuit court. 


PROMISSORY NOTE—DELIVERY 
ESCROW—LIABILITY FOR UNAU- 
THORIZED DELIVERY. 


Supreme Court Indiana, October 18, 1889. 


TREES. 


One whose hands promissory note placed escrow, 
and who, delivering contrary the terms the es- 
crow, compels the maker pay the note innocent 
indorsee, liable therefor damages the maker. 

Appeal from circuit court, Sullivan coun- 
ty; Burr, Judge. 

Action Alonzo Trees against Riggs 
Berry, for damages. Judgment for plain- 
tiff. Defendants appeal. 

John Bays and Beasley Williams for 
appellants; Briggs and Hays 
Hays, for appellee. 

The appellants were part- 
ners, doing business real estate brokers. 
Swain employed them sell his farm, and 
they did sell the appellee for $4,000. 
part the purchase price appellee as- 
sumed and agreed pay the principal, but 
not the interest, mortgage executed 
insurance company secure $1,800. like 
amount was paid cash and note for the 
remainder was executed the appellee, and 
secure its payment executed mort- 
gage upon the land bought Swain. The 
note was payable bank, and was placed 
the hands the appellants. the terms 
the contract between the parties, the note 
was held the appellants until ab- 
stract title was furnished the appellee 
and all liens against the land paid and dis- 
charged. note was not placed the 
hands the appellants for the purpose 
passing the title it, but for the purpose 
delivering Swain and closing the sale 
soon had complied with his 
and paid the liens the land. The appel- 
lants, notwithstanding their agreement re- 
tain possession the note and mortgage, de- 
livered them, without the consent appel- 
lee, Swain. The note was transferred 
indorsement person for valuable con- 
sideration, before maturity, and the indorsee 
received without notice any defense. 
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were liens the land the amount $108 


above the amount the encumbrance. 


sumed the appellee. Swain insolvent 
and not resident the state. 

The appellee could not have successfully 
defended against the note the hands the 
indorsee, for was his act that the appel- 
lants were enabled put the note circula- 
tion, and must suffer rather than the inno- 
cent third person. The principle which rules 
here the same that which prevailed 
Quick Milligan, 108 Ind. 419, 
Rep., 392. One who places another’s 
hands his promissory note, perfect all its 
parts, cannot defeat the note the hands 
bona fide holder. The rule, indeed, cases 
promissory notes negotiable under the 
law-merchant extends much farther, but 
need more than apply the principle 
have indicated the governing one, although 
much broader rule might applied. The 
appellants violated their contract, and must 
respond damages. defense for 
them assert that law the delivery 
them was absolute, and transferred title 
Swain for, whatever may the rule 
between payor and payee, quite clear 
that the appellants, having agreed retain 
the note, were bound keep their contract. 
The assumption that the appellants were the 
agents Swain unfounded, for they un- 
dertook retain the notes under agree- 
ment with the appellee, and not Swain’s 
agent. But they had received the notes 
the agents Swain, they had right vio- 
late their agreement with the appellee. 
Swain himself had made such agreement 
and was properly evidenced writing, 
would have right violate it. Judg- 
ment affirmed, with per cent. damages, 
and costs. 


ABSTRACTS. 


ERAL—SALE PLEDGEE—NEGOTIABI- 
LITY MASSACHUSETTS. 

Coupon bonds corporation, due 
ten years from date, but payable sooner, 


the time the contract sale was made there 


the option obligor, may, as. 
the and the creditor whom the ob- 
ligor has pledged them security for its own 
notes, sold the maturity and non- 
ment the notes, the fact that the pledge 
the debtor’s own paper will not out- 
weigh the ordinary presumption that, 


negotiable paper having long time run 


pledged secure short-time paper, sale 
the collateral, case non-payment 
the debt, contemplated. 

Under Pub. St. Mass., chap. 77, sec. 
making bonds corporation, under seal, 
payable bearer, negotiable promissory 
notes, such bonds are negotiable, though 
they show their faces that the obligor 
required keep sinking fund for their re- 
demption, and may pay them before the day 
stipulated for their payment. 


Union Cattle Company al. Interna- 


tional Trust Company, Supreme Judicial 


Court Massachusetts, June 20, 1889. 


FICIENT 


attachment the pledgeor’s interest 
notes pledged sufficiently levied serving 
copy the attachment and notice, show- 
ing the property attached, the pledgee 
such interest not being note, etc., capable 
manual delivery, within Code Civil Proc. 
Y., 649, subd. but within subdi- 
vision providing that certain property may 
attached serving copy the warrant, 
etc., the person holding the same. 

Warner Fourth National Bank, 
Court Appeals New York, October 
1889. 

HOLDERS SECURITIES LOANED BANK. 


Defendant, for the purpose helping 
national bank, which complainant was 
stockholder, financial crisis, loaned 
certain securities belonging complainant, 
and when complainant was informed the 
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fact she did not object. She was assured 
the bank’s officers that the bank was saved 
the securities would returned, and 
failed the avails would credited her as- 
sessment stockholder. bank failed, 
and the securities were not returned. 

Held, that she was not .entitled, against 
other creditors, set off the value the se- 
curities against her assessment, but was, 
such value, the same. footing any other 
creditor. 

Sowles Witters, United States Circuit 
Court, D., Vermont, July 25, 1889. 


SET-OFF—EVIDENCE. 


exchange, avers that the owner 
indorsement, and his ownership not denied 
under affidavit provided Code Ala. 1886, 
2770, proper admit the bill evi- 
dence though shows indorsement 
plaintiff third person. 

need not shown preliminary 
proof, before admitting evidence the bill 
sued on, that there was demand, protest, 
and notice, waiver them. 

memorandum indorsed the bill, 
for purposes identification, the com- 
missioner who took depositions the case, 
not such mutilation would justify its 
exclusion. 

The fact that letter was written 
person residing another state raises pre- 
sumption that beyond the jurisdiction 
the court, and its contents may proven 
secondary evidence withcut proving its loss 
destruction. 

reply interrogatory whether the 
bill had ever been presented for payment 
acceptance, that had been sent the 
drawees for collection but was returned, 
they had been instructed the drawer not 
pay it, responsive the interrogatory, 
excuse demand and notice will 
deemed proof thereof. 

instruction the drawer the 
drawee not bill will excuse fail- 
ure protest it. 
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the assignee the court properly charged 
set-off that, unless defendant owned the 
note sought set off before the indorse- 
ment the bill plaintiff, and that 
before the transfer plaintiff knew the same, 
defendant would not entitled off set 
against the pill. 

set off the note indorser the bill 
firm which defendant member, there 
being mutuality. 

The defense that the bill sued was 
not presented, and that notice dishonor 
was given, being available under the general 
issue, and the record showing that defendant 
had the benefit the trial, defendant 
not prejudiced the sustaining demur- 
rer special plea setting want pre- 
sentment and notice. 

Manning Maroney, Supreme Court 
Alabama, May 20, 1889. 

Pen. Code Cal. 480, providing that 
person who makes, knowingly has 
his possession,” anything employed “in 
counterfeiting bank notes bills, punish- 
able,” applies foreign well domestic 
bank notes. 

People McDonnell, Court 
California, September 1889. 

‘THIRD Person Not 
LETTER 
DELIVERY. 

promissory note that the payee, in- 
testate, agreed, before its maturity, with 
third person, for consideration, 
not sue defendant, the maker, thereon, es- 
pecially where defendant made payment 
the note after such agreement, thus recog- 
nizing its validity, and that 
the third person with whom the agreement 
was made was father. 

Where appears that the words with 


were omitted from the note 
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take, instruction that, the jury were 
satisfied from the subsequent dealings the 
parties with reference the note that they 
interpreted one bearing interest from its 
date, they might compute interest from that 
time, sufficiently favorable defendant. 

The deposit letter the mail ad- 
dressed person his place business, 
accompanied evidence that the post office 
authorities knew change his address, 
prima facie evidence that received it, 
and where there other evidence its re- 
ceipt him, the question properly left 
the jury. 

and for defendant. 

Marston Bigelow, Supreme Judicial 
Court Massachusetts, Suffolk, September 
1889. 


first branch the above decision, 
will seen, holds that agreement the 
payee note witha third person sue the 
maker, although made for valuable considera- 
tion, does not avail the maker defense. 
course the promise had been made upon good 
the defendant himself, would 
defeat the suit. But the Massachusetts court 
States that ‘‘the general ruling law that 
person who not party simple contract, 
and from whom consideration moves, cannot 
sue the contract, and consequently that 
promise made one person another for the 
benefit third person, who stranger the 
consideration, will not support action the 
latter and cannot sue upon the contract, 
cannot use adefense. The court an- 
nounces that different rules upon the question 
whether defendant can avail himself such 
promise made stranger, defense the 
note, have been adopted and acted different 
courts, but Massachusetts the case held 
fall within the general rule law that one who 
not party acontract cannot sue upon it, and 
consequently cannot avail himself defense; 
and that the only person entitled sue upon the 
contract would the third person 


SHORTLY 


promissory note made without consider- 
ation anticipation and shortly before 
the maker’s death, and intrusted him 
third person, with directions not deliver 
the payee, the maker’s son, until six 
months after the maker’s decease, not good, 
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either bequest gift causa mortis, 
and unenforceable. 

Sanborn al. Supreme Court 
New Hampshire. Merrimack. July 26, 
1889. 


promissory note suit was held 
invalid the payee’s hands, because 

executory promise was made without 
sufficient consideration, and consequently would 
not support action 

gift causa mortis, would not ef- 
fectual the donor’s own note, payable the 
donee, cannot the subject causa 
mortis; and 


bequest was ineffectual, because not 
executed conformity with the requirements 
the statute wills. 


SCOTTISH ABSTRACT. 


PAL. 

bill having been protested for non-pay- 
ment was afterwards forwarded bank 
agent, who offered try and obtain payment 
it. ‘The acceptors expressed their willing- 
ness pay the amount the bill and the 
protest charges condition that they were 
freed from any claim for interest and ex- 
penses, and this condition was communicated 
the holders. Without waiting for their re- 
ply, the bank agent took payment the 
amount the bill and the protest charges, 
marked the bill paid,” and handed over 
the acceptors, who deleted their signa- 
tures. holders refused agree the 
condition mentioned, returned the money 
tendered them payment the bill, and 
received back the cancelled bill. ‘They then 
raised action against the acceptors, 
which they obtained decree for the amount 
the bill and interest thereon, and for the 
expenses the action. Before this decree 
could enforced summary diligence the 
acceptors were sequestrated. 

action by. the holders against the 
bank, whose agent had cancelled the bill, for 
payment the bill, the interest thereon and 
the expenses the action against the ac- 
ceptors, 

Held (1). (Lord Mure) dissenting that the 
defenders were liable, being proved that 


rec 
the 
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but for the cancellation the bill, which 
was unauthorized, payment would have been 
recovered summary diligence against the 
acceptors; and (2) that the defenders were 
not bound proceed against the drawers be- 
fore proceeding against the defenders, though 
the latter might entitled assignation 
enable them proceed against the drawers. 

Opinion per Lord Mure) that the onus lay 
upon the pursuers, (plaintiffs) prove that 
payment could have been recovered sum- 
mary diligence the bill against the ac- 
ceptors; and Lord Shand and 
Lord Adam) that the was the de- 
fenders prove the contrary. 

Dominion Bank Toronto Bank 
Scotland, Court Session, Scotland, First 
Division, July 19, 


QUERIES AND REPLIES. 


Time Presentation for Payment. 


St. Mo., Nov. 1889. 
Editor Banking Law Journal. 

relating commercial paper, would you ob- 
lige answering through your JoURNAL the 
following question: Will dis- 
charged presentation for payment not made 
the maker note the day falls due, but 
made two days afterwards? 

indorser will discharged. 
Presentment negotiable instrument must 
made the very day falls due order 
hold indorser. 


Computation Time. 


Kansas City, Mo., Nov. 1889. 
Editor Banking Law Journal. 

Dear note reads, ten days, with- 
out grace, promise pay.” the day its 
date counted one the ten days? 

ALEXANDER. 

Answer.—No. computing the time 
when instrument falls due, the day its 
date always excluded. 
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Notice Guarantor. 


Editor Banking Law 
antor note entitled notice dishonor 
not necessary give notice 
note ofder preserve his liability. 
Rickly, Ohio St., 490. 


Parol Subscription stock Not Valid. 


Jersey J., Nov. 12, 1889. 
Editor Banking Law Journal: 

tion the shares corporation which agrees 
take verbally, but which there writ- 
ing? 

has been held that contracts 
subscription must writing and can- 
Co. Pa. St., 340, 348; Vree- 
and Cress., 341. 


answer inquiry from Chicago 
subscriber, discussing the effect agreement 
give notice errors within eight days, has been 
unavoidably omitted, and will appear the next 
number. 


KANSAS LEGISLATION UPON IN- 
TEREST AND USURY. 


act regulating the rate interest upon 
money, prohibiting usury, and providing pen- 
alties therefor; and repealing Section 
Chapter the Session Laws 1871, and 
Sections and Chapter 134 the Ses- 
sion Laws 1872, and Sections and 
Chapter the General Statutes 1868. 
enacted the Legislature the State 

Kansas: 

receive interest the rate six per cent. 
per annum, when other rate interest 
agreed upon, for any money after becomes 
due for money lent money due settle- 
ment account, from the day liquidating 


THE BANKING LAW 


the same and ascertaining’ the for 
money received for the use another, and 
retained without the owner’s knowledge 
the for money due and withheld 
unreasonable and vexatious delay pay- 
ment settlement accounts for all other 
money due and become due, for the for- 
bearance payment whereof express 
promise pay interest has been and 
for money due from corporations 
viduals their day monthly employes, 
from and after the end each month, unless 
the same shall paid within fifteen days 
thereafter. 

Sec. The parties any bond, bill, 
promissory note, other instrument writ- 
ing for the payment forbearance money, 
may stipulate therein for interest receivable 
upon the amount such bond, bill, note, 
other instrument writing, rate not 
exceed ten per cent. per 
that any person contracting for greater 
rate interest than ten per cent. per annum 
shall forfeit all interest contracted for 
excess such ten per cent.; and addition 
thereto shall forfeit sum money, 
deducted from the amount due for principal 
and lawful interest, the amount 
interest contracted for, excess ten per 
per annum. 

Sec. payments money prop- 
erty made way usurious interest 
inducement contract for more than ten 
per cent. per annum, whether made ad- 
vance not, shall deemed and taken 
payments made account the princi- 
pal and ten per cent. interest per annum, and 
the courts shall render judgment for 
greater sum than the balance found due after 
deducting the payments money property 
indorsee negotiable paper purchased 
before due shall affected any usury ex- 
acted any former holder such paper, 
unless shall have actual notice the usury 
previous his purchase. But double the 
amount such excess, incorporated into ne- 
gotiable paper, may, such cases, after pay- 
ment, recovered back action against 


the party originally exacting the usury, any 


court competent jurisdiction; 


FURTHER, that such action shall brought 
within ninety days from the maturity such 
paper. 

Sec. All judgments courts record 
and justices the peace shall bear interest 
from the day which they are rendered, 
the rate six per cent. per annum, except 
herein otherwise provided. 

fied any contract that rate shall continue 
until full payment made, and any judg- 
ment rendered any such contract shall 
bear the same rate interest mentioned 
the contract, which rate shall specified 
the judgment; but case shall such rate 
exceed ten per cent. per annum, and any 
bond, note, bill, other contract for the 
payment money, which effect provides 
that any interest any higher rate interest 
shall accrue penalty for any default, shall 
void, any such provisions. 

Sec. Chapter the Laws 1871, 
and Chapter 134 the Laws 1872, and 


all acts conflict herewith, are hereby re- 
pealed. 


Sec. This act shall take effect and 
force from and after its publication the 
statute book. 

Approved March 1889. 

hereby certify that the foregoing 
true and correct copy the original enrolled 
bill now file office. 

Secretary State. 
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The object this journal publish 

The current decisions the courts the 
United States, and all the states and territories 
upon questions banking law, including the law 
relating notes, bills, collections, and kindred 
topics, with annotations, when necessary, pre- 
senting conflicting decisions, giving general 
view the law upon the questions decided. 

The current enactments Congress and the 
state and territorial legislatures upon banking 
matters. 

Articles upon topics general interest 
banking law. 

Replies questions subscribers upon 
points banking law arising their business. 

Contributions matters practical bank- 
ing and financial topics. 

variety general information interest 
and value bankers and merchants. 

And also advocate reform and uniformity 
the laws the various states affecting bankers 
and merchants where uncertainty and conflict 
present exist. 

The character the information and the fre- 
quency issue will make this publication de- 
sirable one for bankers, merchants and bank at- 
torneys. 


Recent Commendation. 

Under date August 17th, Brundage, 
Vice-President the Russell State Bank, Russell, 
Kansas, writing the JOURNAL, says Per- 
mit improve this opportunity for expressing 
our high appreciation the JOURNAL.” 


Under date September 18th, Salmon, 
Cashier the State Bank Chatham, Chatham, 
Y., much pleased with your 
JouRNAL, and wish the success deserves.” 


George Sprague, Cashier the Leicester 
National Bank, Leicester, Mass., communica- 
tion dated Sept. 25, 1889, very 
much pleased with THE BANKING LAW JOURNAL. 
number ‘Queries and Replies’ the 
will great value many bankers.” 


Under date August 26th, Hartman, 
cashier Arkansas City Bank, Arkansas City, 
Kan., writes are all very much pleased 
with your journal, Fiud interesting and the 
point.” 


LAW JOURNAL. 


Rollin Smith, Assistant Cashier Bank 


Oct. Have examined sample 


nber, and think excellent thing.” 

November 4th, writes: like the work very 


Head, late Cashier the People’s Na- 
tional Bank, Clay Center, Kansas, under date 
Nov. 8th, sending subscription commence 
with Vol. No. says: going new 
field labor Cashier the Bank Pine Bluff, 
Ark., desire accompanied your able 
publication.” 


APPENDIX. 


REPORT THE STANDING AND BUSINESS METHODS SOME 
THE LEADING TRUST COMPANIES—LOAN AND TRUST AND 


GUARANTY INVESTMENT 


191 Broapway, NEw 
November 11, 1889. 


Editor Banking Law 

Dear are interested know 
that the Law intending 
show the exact legal bearings the recent 
decision Stevens county, Kansas, and be- 
lieve that your readers and the investing pub- 
lic will glad have the fact appear more 
clearly, that Western mortgage companies 
are conservative and careful the examina- 
tion titles. 

was hardly expected that out 
thousands loans negotiated the companies 
escape all loss, but appears that 
none the larger companies ever accept 
title open the objections raised the de- 
cision. the case the Guaranty Invest- 
ment Company, are pleased say that 
there not single loan our books where 
the execution the mortgage ante-dates the 
obtaining the final receipt from the Gov- 
ernment. 

All our legal blanks and the rules covering 
the negotiation mortgages were prepared 
under the careful supervision Hon. Albert 
Horton, Chief Justice the Supreme 
Court Kansas, and other well known 
lawyers have passed upon the legal portion 
our papers. 

Another very important point the infor- 
mation furnished intending purchaser re- 
garding the security, and this would 
say that give addition the applica- 
tion the farmer and the examiner’s report, 
carefully prepared statement regarding the 
general development the locality. Few 
companies give anything the kind, and our 
investors value highly. 


SAFE DEPOSIT CO’S THE UNITED STATES. 


There another very important feature 
our business which makes different from 
others, and that the settled policy send- 
ing each year Kansas and Nebraska 
Committee Investors examine our loans 
and methods business. other company 
places regularly before its customers inde- 
pendent testimony the kind mentioned, 
and know from actual experience that 
very highly appreciated investors. 

has been our aim enable person 
make thoroughly intelligent choice re- 
gard all securities offered for sale, and this 
has been accomplished the methods men- 
tioned above. Yours, &c., 


Henry RILEy, 
General Eastern Manager. 


THE WASHINGTON TRUST CO. 


now established commodious offices 
the Stewart Building, 280 Broadway. This 
location not only central, but peculiarly 
accessible and convenient the most im- 
portant industries and businesses the city. 
With ample capital, board trustees com- 
posed men established character and 
recognized financial responsibility—thus se- 
curing conservative management—with every 
facility for the prompt and careful adminis- 
tration its business, this company presents 
its claims tothe mercantile community with 
confidence, and solicits the patronage all 
who have occasion require the services 


such institution. 


the provisions its charter, au- 
thorized and will undertake 

receive deposits time, subject 
through the New York Clearing 
House. 


spec 

ian, 

for 

sec 

/ 
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allow interest daily balances, and 
special rates depositsremaining specified 
time. 

issue Certificates Deposit. 

act Executor, Administrator, Guard- 
jan, Trustee, Receiver, Fiscal and Transfer 
Agent, and Registrar stocks and bonds. 

receive deposits Trust funds, and 
for moneys paid into Court. 

execute orders for purchases and sale 
United States bonds, other investment 
securities. 

loan money approved real, per- 
sonal securities. 

And any and all other business usually 
done Trust Companies responsibility 
and standing. 

The officers the company are: David 
vice-president Francis Page, secretary. 


THE UNION TRUST COMPANY. 


The Union ‘Trust Co. New York, 
Broadway, cor. Rector street, Y., for the 
convenience depositors opens current 
accounts subject check sight, and 
case depositors should need extra large 
sum money short notice, the company 
carries the small sum THREE MILLIONS 
legal tender the safe. Union 
Co. also allows interest upon the resulting 
daily balances, and checks pass through the 
clearing house the usual way. 

Starting with capital one million dol- 
lars, they now have the original amount in- 
business result proud of. 

The officers are Edward King, presi- 
dent; James McLean, first vice- 
James Ogilvie, Esq., second 
vice-president Ronaldson, Esa., secre- 
tary; Kelley, Esq., assistant secretary. 


THE KANSAS LOAN AND TRUST COM- 
PANY. 


The following statement the Kansas Loan 
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and Trust Company, made June 30, 1889, shows 


Loans secured mortgage....... $641,806 
Loans collateral and personal se- 

Real 
Furniture and fixtures........... 2,573 
Current expenses.......... 22,263 
Due from banks and bankers...... 

Due banks and 11,924 
Certificates deposit.......... 2,474 
Deposits awaiting investment..... 144,689 


being realized more and more every day 
how dangerous speculate uncertain prop- 
erties, and the large losses many holders rail- 
road stocks have met with the past year two 
have turned the attention the public towards 
Western farm mortgages desirable investments. 

The Kansas Loan and Trust Company has been 
business over sixteen years. During that time 
has placed nearly $20,000,000, and the year 
1888 alone negotiated loans the amount 
$2,121,250. Managed Western men who un- 
derstand their business, has met with success 
from the beginning, and most promising future 
assured it. has among its stockholders some 
very prominent Eastern men, well many 
Kansas’ leading citizens. They offer, 
class investment, some first-class per cent. mort- 
gage coupon bonds and per cent. guaranteed 
mortgage trust bonds. 

The men who manage the company to-day are 
the same gentlemen who organized it, who were 
its original officers, and who have been its officers 
ever since. 

The officers and directors are: Messrs: 
Sweet, president; George Noble, vice-presi- 
comb, Noble, assistant secretary. 
Directors: John Melvane, Thomas Reed, 

Mr. Shedd the manager the Boston 
office, 153 Devonshire street. 


THE FRANKLIN TRUST COMPANY, 
BROOKLYN, 


Was organized little over year ago, be- 
ginning business August 1888, with capi- 
tal $500,000, and paid-in surplus 

numbers among its Trustees, merchants 
and capitalists well known everyone famil- 
iar with financial matters New York and 
Brooklyn. 

Its business has been successful from the 
start, will appear from statement its 
condition October 1st, follows 


ASSETS : 


Bonds and Mortgages...+++» $219,000.00 
Government Bonds, Market 624,930.00 
Stocks Bonds, Etc., Market 
Accrued Interest due 38,339-74 
$4,386,868.26 


LIABILITIES : 


Capital 
Surplus 


250,000.00 

Profits. 103,089.75 
Deposits, .... 31493,183.95 
8,763.58 
Accrued Interest and 31,830.98 
$4,386 ,868.26 


October 16th the Trustees voted unani- 
mously increase the capital stock 
$1,000,000, which was confirmed vote 
the Stockholders, October 28th. 
present the capital and surplus exceed 
$1,350,000. 

The policy the company conserva- 
tive—and the same time progressive. 
Special attention given Executors’, 
Guardians’ and Trustees’ accounts. 

Interest allowed deposits from date 
deposited till withdrawn. Favorable rates 
made for money awaiting investment. Loans 
made market rates Bond and Mortgage 
other approved security. 


THE NEW YORK PRODUCE EXCHANGE SAFE 
DEPOSIT AND STORAGE COMPANY. 


one corner the great structure known the Pro- 
duce Exchange the well-known Safe Deposit Co,, the 
which Mr. Wm. Pearson. not neces- 
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sary describe the they must seen known, 
and give the plan operation adopted the com- 
pany: Safes, for stocks, bonds, deeds, mortgages, wills, 
for any length time, per year, according size, 
packages, stored under guarantee from loss basis of, 
Per year, $1.00 per $100.00. Separate storage vaults, with 
fire-proof partitions and iron doors, for accumulations 
books of account and records, engravers’ plates, paintings, 
statuary, libraries, household effects, etc., per year, $40.00 
Iron storage compartments, with adjustable 
shelf, etc., for books, papers, per year, $10.00 and $15.00, 


AMERICAN LOAN AND TRUST COMPANY. 


This company, situated 113 Broadway. President, Mr, 
Baldwin; vice-president, Mr. Geo. Evans; secre- 
tary, Jas. Thurston, publish few facts interest, 
Receives money deposit subject check; and allows in- 
terest balances. Loans money approved securities, 
Accepts and executes all kinds trusts, and acts 
trar and transfer agent. Pays and collects coupons, divi- 
Issues certificates for deposits bearing interest 
Transacts general financial business for banks, bankers 
and private parties, Their last semi-annual statement 
shows follows: Resources—Loans, United 
States bonds, $395,045.00; New York City bonds, $200,000.00: 
railroad bonds, $89,733.33 due from banks, $35,708.70; other 
assets, $158,997.54; cash hand, 
035-67; deposits, 


THE 


the new Equitable Building stands the Mercantile Safe 
Deposit Company, and their own language give their 
rules and regulations: one allowed access safe 
unless duly authorized the books the company. Safe- 
holders are warned not impart their pass-word number, 
nor deliver their keys any one not property 
key lost, the company should notified without de- 
the remaining key brought the office, that the 
lock may Lost keys must paid for; every 
safeholder receives least two keys, except case some 
combination locks. Payments for use safes, for 
storage, are due and payable advance. The company 
should notified any change address. The use 
safe isin every instance granted the company, and ac- 
cepted the person using the same, upon the express un- 
derstanding and agreement that the company may termi- 
such use and require the vacation and surrender 
the safe,and the keys combination thereof, any 
time, upon the repayment tender repayment the 
rata proportion, for the unexpired time, the amount 
paid for the use the safe. 
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